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C 9 Dec. 22. 1780. 


UN TO THE RIGHT HONOURABLE 
The Lords of Council and Seſſion, 


THE 


PETITION COMPLAINT 


O F 


GEORGE HALDANE, Eſq. of GLENEACLEVs, 


Hunbly ſheweth, 


HAT at a meeting of the freeholders of the county of 
| Orkney, held upon the roth of October laſt for the 


purpole of electing their repreſentative in the preſent 
parliament, Thomas Traill of Holland claimed to be en- 
rolled as apparent heir to the deceaſed Thomas Traill of Holland 
his grandfather, in the lands and ifland of Papa Weſtray, and 
the lands of Burgh, with their pertinents, in the iſland of Weſtray. 
In this claim Mr Traill ſet forth, that George Traill of Holland, 
bis father, had ſtood enrolled as apparent heir to the ſaid de- 
ceaſed Thomas Traill in theſe lands; and the titles produced by the 
| claimant were as follows. 
imo, Special retour of the ſervice of rhe ſaid decent Thomas | 
Traill, as heir to Thomas Traill of Holland, his grandfather, ; * | 
the ſaid lands, dated 26th February 1718. | 
_ 240, Inſtrument of ſeiſin in his favour, dated the 19th and 20th — 
| A 1 days 
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FAS of Agri b. 1723, ood recorded fa vhs general bitter of feiſing 
the 8th day of May thereafter. 
30ů9, Special retour of the ſaid deceaſed Thomas Traill, the clai- 
mant's grandfather, as heir to George Traill of. Holtand his fa- 
ther, in the lands therein mentioned, dated the 26th day of Ja- 


nuary 1718. 
Ao, 9 9 bf Gia in 1 favour; dated 19th April 


1723, and recorded in the general regiſter of ſeiſins the 8th of 


May thereafter. | 
In order to ſhow Ka theſe lands were of the valuation re- 


quired by law, a certificate was obtained from two of the commiſ- 
ſioners of ſupply, viz. Mr Stewart of Burgh and Mr Baikie of 
Tankerneſs, bearing that Mr Traill's valuation amounted to 
L. 439: 5: 10 Scots; but upon its being diſcovered that this ſum 
included the valuation of the lands of Noup, which do not be- 
long to him, this certificate was abandoned, and a new one was 
obtained and produced, under the hands of Mr Honeyman of 


Græmſay, Mr Stewart of Burgh, and the clerk of ſupply, dated 


the gth of October laſt, and bearing, that the valued rent of the 
lands and Iſland of Papa Weſtray, and of the lands of Burgh in 
the iſland of Weſtray, which formerly belonged to the ſaid 3 
ſed Thomas Traill of Holland, thereafter to the alſo deceaſed 


George Traill of Holland his fon, and now to the claimant ſon of 
the ſaid George | Traill, amounted to a ſtill larger ſum, viz, 


L. 477: 1 : 55 Scots. 
To this claim the complainer objected, Imo, That the titles 


produced at the meeting were not ſufficient to authoriſe Mr 
Traill to be enrolled in virtue of his apparency; and, 240, 
That it appeared from the valuation-books of the county, which 


were produced and read in the meeting, that his valuation could not 


amount to more than L. 377: 1: 55. But the majority of the 
freeholders being reſolved to admit every perſon who was will- 


ing to vote for Mr Baikie of Tankerneſs, the candidate whoſe 


intereſt they had eſpouſed, they paid no regard to theſe objections, 


and accordingly admitted Mr Traill to the roll. 


This judgment of the freeholders, the complainer takes the 
liberty to ſubmit to your Lordſhips review, under the authority | 
of the acts of the 16th of Ware II. and e of his preſent | 


Majeſt 
td W ith 


With regard to the % objection, your Lordſhips will obſerve, Obj. 1. 
chat Mr Traill, though he produced two inſtruments of ſeiſin ſaid to 1 
be in favour of his grandfather, yet he neither produced, nor ſaid he 3 
had it in his power to produce, the precepts upon which theſe 
leiſins, if real and true, muſt have proceeded. He indeed produced 
two retours of ſpecial ſervices in the year 1718; but he ſurel 
will not ſeriouſly maintain that theſe retours could be conſidered 
43 à proper warrant for taking infeftment in the lands therein 
mentioned. . „„ NV 
The act 168 1 allows apparent heirs who are in poſſeſſion bß 
virtue of their predeceſſors infeftment to be enrolled: that enact- 
ment is confirmed by the act of the 12th of queen Anne; and by 
the ſubſequent act of the 16th of George II. it is expreisly declared, 
% That no heir- apparent ſhall be enrolled until his predeceſſor's 
« titles are produced, and allowed by the freeholders as a ſuffi- 
« cient qualification for his voting for a member of parhament.” 
All of theſe acts are of the ſame import. The legiſlature thought 
it reaſonable, that perſons in a ſtate of apparency ſhould have the 
{ame right to vote which their predeceſſors enjoyed, without put= 
ting them to the trouble of making up titles in their own perſons; 
but ſtill it is neceſſary for them to produce their predeceſſors 
titles, in order to ſatisfy the freeholders that theſe titles do other- 
; wiſe afford a ſufficient freehold qualification. That, however, can- 
not appear by the production of an inſtrument of ſeifin, without 
its warrant. Such inſtruments make but a part of the title. They 
are indeed only the bare aſſertions of a notary; and can afford no | p 
right to lands, without a proper warrant. It is therefore abſo- — 
lutely neceſſary that the charter or precept upon which they pro- | 
ceed be ikewife produced. Without ſuch charter or precept, it is 4 
impoſſible for the freeholders to judge whether or no the prede- 
ceſſor had a good title to the lands in which he is ſaid to have 
been infeft ; more eſpecially as his ſeiſin muſt be good for no- 
thong if any legal objection lies againſt its warrant. As therefore 
3 Mr Traill neither produced any precepts following upon the two 
1 retours of his grandfather's ſpecial ſervices on which he claimed, 
| nor gave any ſort of ſatisfaction to the freeholders that he had ſuch 
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e F precepts to produce; it is ſubmitted to your Lordſhips, that 

Y ur Traill did not comply with the requiſites of the law, and 

It req of courſe the freeholders did wrong in admitting him to 
he roll, 5 0 
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act of Abril 172 3, and Maite in the general 5 of geil ing 
the 8th day of May thereafter. 

300, Special retour of the ſaid deceaſed Thomas Traill, the clai- 
mant's grandfather, as heir to George Traill of. Holtand his fa- 
ther, in the lands therein mentioned, dated the 26th day of ]a- 
nei 1718. 

- gto, laftrumeht b fi 1d ie favour; dated 19th April 
1723, and recorded in the aa: regiſter of ſeiſins the 8th of 
May thereafter. 

In order to ſhow that theſe lands were of the valuation re- 
quired by law, a certificate was obtained from two of the commiſ- 

ſioners of ſupply, viz. Mr Stewart of Burgh and Mr Baikie of 
Tankerneſs, bearing that Mr Traill's valuation amounted to 
IL. 439: 5+ 10 Scots; but upon its being diſcovered that this fam 
included the valuation of the lands of Noup, which do not be- 
long to him, this certificate was abandoned, and a new one was 
obtained and produced, under the hands of Mr Honeyman of 
Græmſay, Mr Stewart of Burgh, and the clerk of ſupply, dated 
the gth of October laſt, and bearing, that the valued rent of the 
lands and Iſland of Papa Weftray, and of the lands of Burgh in 
the iſland of Weſtray, which formerly belonged to the ſaid / 
ſed Thomas Traill of Holland, thereafter to the alſo deceaſed 
George Traill of Holland his ſon, and now to the claimant ſon of 
the ſaid George Traill, amounted to a ſtill larger ſum, viz. 
L. 477: 1: $5 Scots. 

To this claim the complainer objected, 1 mo, That the titles 
produced at the meeting were not ſufficient to authoriſe Mr 
Traill to be enrolled in virtue of his apparency; and, 240%, 
That it appeared from the valuation-books of the county, which 
were produced and read in the meeting, that his valuation could not 
amount to more than L. 377: 1: 55. But the majority of the 
freeholders being reſolved to admit every perſon who was will- 
ing to vote for Mr Baikie of Tankerneſs, the candidate whoſe 
intereſt they had eſpouſed, they paid no regard to theſe objections, 
and accordingly admitted Mr Traill to the roll. 

This judgment of the freeholders, the complainer takes the 
liberty to ſubmit to your Lordſhips review, under the authority 
of the acts of the 16th of e II. and Sowa of his preſent | 
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With regard to the % objection, your Lordſhips will obſerve, Ol. f. 
that Mr Traill, though he produced two inſtruments of ſeiſin ſaid to 
be in favour of his grandfather, yet he neither produced, nor ſaid he 
had it in his power to produce, the precepts upon which theſe 
{cifins, if real and true, muſt have proceeded. He indeed produced 
two retours of ſpecial ſervices in the year 1718; but he ſurely 
will not ſeriouſly maintain that theſe retours could be conſidered 
13 2 proper warrant for taking infeftment in the lands therein 
mentioned. Ss te | A tens 
The act 1681 allows apparent heirs who are in poſſeſſion by 
virtue of their predeceſſors infeftment to be enrolled: that enact- 
ment is confirmed by the act of the 12th of queen Anne; and by 
the ſubſequent act of the 16th of George II. it is expreisly declared, 
„That no heir- apparent ſhall be enrolled until his predeceſſor's 
« titles are produced, and allowed by the freeholders as a ſuffi- 
« cient qualification for his voting for a member of parliament.“ 
All of theſe acts are of the ſame import. The legiſlature thought 
it reaſonable, that perſons in à ſtate of apparency ſhould have the 
{ame right to vote which their predeceſſors enjoyed, without put- 
ting them to the trouble of making up titles in their own perſons; 
but ſtill it is neceſſary for them to produce their predeceſſors 
titles, in order to ſatisfy the freeholders that theſe titles do other- 
wiſe afford a ſufficient freehold qualification. That, however, can- 
not appear by the production of an inſtrument of ſeifin, without 
its warrant. Such inſtruments make but a part of the title. The 
are indeed only the bare aſſertions of a notary; and can afford no 


ncht to lands, without a proper warrant. It is therefore abſo- ; h 
f lutely neceſſary that the charter or precept upon which they pro- 

3 ceed be likewiſe produced. Without ſuch charter or precept, it is 

LY impoſſible for the freeholders to judge whether or no the prede- 

0 


ceſſor had a good title to the lands in which he is ſaid to have 
been infeft; more eſpecially as his ſeiſin muſt be good for no- 
ching if any legal objection lies againſt its warrant. As therefore 
ſe ur Traill neither produced any precepts follbwing upon the two 
retours of his grandfather's ſpecial ſervices on which he claimed, 
| nor gave any ſort of ſatisfaction to the freeholders that he had ſuch 
ae WW precepts to produce; it is ſubmitted to your Lordſhips, that 


ty Mr Traill did not comply with the requiſites of the law, and 
nt} » - courſe the freeholders did wrong in admitting him to 
be roll. Tek 


It 


151 1s 22 no e chat Mr Traill's father and grandfather 
had both been enrolled on the ſame lands on which he claimed. It 
frequently happens that perſons are put upon the roll without 2 
ſufficient title; and although, after being once enrolled, they muſt 
continue for life, unleſs a challenge 1s brought within fur months, 
or an alteration of their circumſtances takes place, it by no means 
follows that their apparent heirs muſt likewiſe be enrolled upon 
the ſame erroneous titles. The complainer will indeed have occa- 
ſion to ſhow in the ſequel, that the qualifications of Mr Traill's fa. 
ther and grandfather were inſufficient in another reſpec, namely, 
thar neither of them were policied of the valuation required by 
law. 

This leads the ia to ſtate more particularly to your Lord- 
ſhips the /econd objection which he made to Mr Traill's claim, viz. 
| That the lands claimed on by him ſtood valued at moſt only at | 
L. 377: 15: 3d. Of this the moſt ſatisfactory evidence was produ- 
ced to the meeting, viz. the valuation-book of the county. : 

Mr Traill claimed firſt upon the lands and ifland of Papa We- 
wu | iray, and ſecondly upon the lands of Burgh in Weſtray. 

i From the valuation- book it appears, that the valued rent of all 
14 the heritors in the iſland of Papa Weſtray amounts only to 
F.216: 3:8; and that the lands of Burgh in Weſtray, e nee 
the lands of Noup, to which Mr Traill admits he has no right, ex- 
tends only to L. 223: 2: 2: Theſe joined together make up the 
ſum of L. 439: 5: 10 mentioned in the firſt certificate obtained 
by Mr Traill under the hand of Mr Stewart and Mr Baikie. But 
as the lands of Noup are included in the ſum of L. 223: 2: 2, it 
is perfectly clear chat he has not L. 400 of valued rent. 
The original valuation-book quad the lands of Burgh and 
Noup ſtands preciſely as follows: David McClellan of Wooduick 
has of free rent of his lands of Burgh, twenty-two meills four 
“ ſetrings malt, eleven meills two ſettings meal, two barrels but- 
ter; and out of the lands of rhe Noup, eight meills four ſettings 
* malt, fix meills meal, four liſpound ſixteen merks butter; is 
two hundred and rwenty-thric pound two ſhilling two pennys 
wn two p' penny.“ 
Now, it is ſubmitted to your Lordſhips, that, notwithſtanding the 
deſcription of theſe ſeveral lands by ſo many meills, they mult be 
confidered as ſtill making up an undivided cumiilo, and that conle- 


quently it muſt be impofſible for Mr Traill to ſhow what 18 00 
| particu ar 
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particular valuation of his lands of Burgh excluſive of Noup, to 
which he has no right. But even ſuppoſing that each of theſe 
parcels of land were to be conſidered as ſeparately valued, in re- 


ſpect that the free rent of each is particularly mentioned, ſtill there 


muſt be deducted from the general article of L. 223: 2: 2 the 


ſum of L. 62: 4: 5 as the proportional valuation of the lands of 
Noup; 


after which there will remain for Burgh only L. 160: 1 7:0, 
which added to L.216: 3: 8, the valuation of the lands in Papa 
Weſtray, makes up preciſely L. 377 : 1: 5. 


Even 1n this laſt view of the caſe, the complainer is allowing a 
greater valuation to Mr Traill than he has hitherto ſhown him- 
ſelf intitled to claim : for the article of L. 216: 3: 8 in the valua- 
tion book, comprehends the valuation of all the heritors in the 
iſland of Papa Weltray ; and Mr Traill has not brought any evi- 
dence of his having acquired right to all their lands. 
The only anſwers made by Mr Traill to this objection were 
founded upon the certificate which he produced to the meeting; 
and upon a poſitive aſſertion in point of fact, that the valuation of 
his lands amounted to the ſum therein mentioned, viz. L. 477: 1: 54; 
and an offer to prove by the collector of the land-tax, who was 
preſent in court, that he paid ceſs according to that valuation. 
The complainer does, however, apprehend, in the firſt place, 
that no regard ought to have been paid either to the certificate, or 
to Mr Traill's own aſſertion, when, inſtead of being ſupported, 
they were clearly contradicted, by the valuation-book of the 
county. It is no doubt ſufficient for a claimant to produce a cer- 
tificate of his valuation under the hands of two commithoners and 
the clerk of ſupply, when ſuch certificate is not diſputed to be 
agreeable to. the valuation-rolls, or 1s founded upon regular pro- 
ceedings of the Commiſſioners of Supply: but to ſuppoſe that a 
certificate, which is expreſsly contradicted by the valuation-book 
of the county, is to be held as evidence in a court of Frecholders, 
would be perfectly abſurd. In the next place, it would be of no 
conſequence, though Mr Traill were to prove that he had paid 
cels according to a higher valuation than that at which the lands 
claimed upon by him ſtood rated in the valuation-book of the 
county. For ought the complainer knows, he may be polictied of 
other lands than thoſe upon which he claimed to be enrolled : And, 
at any rate, an erroneous payment by him of more ceſs than he 
was liable to pay, could never increaſe the valuation of his lands 
beyond the ſum at which they are ſtated in the books of the coun- 


n 


1 
ty; al Mr Traill will. no doubt take care, in time to come, ty 
pay no more than ought in juſtice to be required of him ON ac- 
count of theſe lands. 

Mr Traill ſeemed likewiſe to found an argument upon the cir- 
cumſtance of his grandfather and father having been enrolled on 
the ſame lands on which he claimed. That circumſtance, how- 
ever, cannot be pleaded upon as a res zudicata in his favour, or 
even as evidence of their having a proper freehold qualification 
At the ſame time, when the records of the freeholders are looked 
into, it appears, that this circumſtance, in place of aiding, mili- 
rates directly againſt Mr Traill, as neither the one nor the other 
ever produced any evidence of their being poſſeſſed of the valua- 
tion required by law, though both were objected. to on that 
ground. 

Alt an election in 1715, Mr Traill's grandfather ippeared as a 
ſreeholder. He was, however, then nor only objected to for want 
of proper titles, but it was alſo averred that he had been expunged 
from the roll by a meeting of freeholders in the month of Novem- 
ber preceding: And the only anſwer made by him was, that be 
was lineal heir to his predeceſſors, and in poſſeſſion of their inte- 
reſt; that he paid ſupply for that intereſt; that they voted at for- 
mer elections; and that he had only been expunged from the roll 
by a few of the barons, at an undue term, and in abſence. He did 
not then produce any evidence either of his title or of his having 
the valuation required by law; he gave his vote, however, alon; 
with the other freeholders, to ſome of whom objections were like- 


on 


wiſe made. 
In November 1720, at reviſing the roll, the then Mr Baikie of 


Tankerneſs took a proteſt againſt the procedure; wherein he ſaid, 
That it was done partially by (the then) Mr Honeyman of 
© Gremfſay, and others: That ſome had been admitted who had no 
titles to produce; and others who had been formerly expunged 
* were of new enrolled, particularly Holland, who had been for- 

* merly expunged out of the roll, becauſe he had not the extent ir 
valuation, nor was publicly infeft.” 

In Auguſt 1745, the father of the preſent Mr Traill notified to 
the freeholders his intention of claiming to be enrolled at their 
next meeting, as heir apparent to his father. He accordingly claum- 
ed at the head-court held in the month of November following. He 


did not, „however, either inſtruct, or even aver, that the 2 7 
WIC 


1 

which he claimed ſtood valued in the ceſs-books at L. 400 Scots. 

He only ſaid in general, That he was in poſſeſſion of the lands, 
„ and for which he paid ceſs.” It was accordingly objected by 
Mr Traill of Hobiſter, That he had not the valued rent Sufficient 
to entitle him to be a baron, or to be upon the roll.” But al- 
though no ſatisfactory anſwer was made to this objection, or any 
evidence produced to remove it, that meeting did moſt unjuſtly ad 
mit him to the roll. 
The complainer ſhall detain your Lardihipe no longer. It is 
perfectly clear, that Mr Traill produced no evidence of any kind 
to inſtruct that the lands claimed upon by him were of the valua- 
tion required by law. On the contrary, it appears from the books 
of the county, that their valued rent is conſiderably below L. 400 

Scots: And ſo conſcious of this defect was Mr Traill himſelf, that 
though 1t appears he lodged a claim to be enrolled at the Michael- 
mas head-court 1779, yet finding he could not inſtruct his valua- 
tion, the ſame was withdrawn; and no claim was afterwards gi- 

ven in for him till the election-meeting, when he found the majority 
of Mr Baikie's friends on the roll determined to ſupport his claim 
in all events. 
Although, therefore, Mr Traill, in place of producing infeftments 
without any warrants, had complied with the regulations of the 


law by producing his predeceſſors UT, this other objection muſt 
have been fatal to his claim. 


anſwers, to find, that the freebolders did wrong in admitting 
the ſaid Thomas Traill to the roll; and therefore to order his 


name to be expunged from the roll, and to give the neceſſary 
drefions for carrying that order into execution. 


8 

8 May it therefore pleaſe your Lordſhips, to grant warrant for ſer- | 
- ving this complaint upon the ſaid Thomas Traill of Holland a 
c perſonally, or at his dwvelling-houſe, if within Scotland; and | 
1 by open proclamation at the market=croſs of Edinburgh, and | 
5 pier and ſbore of Leith, if furth thereof; and to ordain him to 1 
x put in his anſwers within fifteen days after ſuch ſervice: And | 
"1 upon conſidering the merits of the complaint, with or without | 


According to juſtice, Cc. 


ALEX. WIGHT. 
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